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as amended by subsequent Acts of the Imperial Parliament, of
which the latest is the British North America Act, 1951. The Act
formed a federation of the self-governing colonies of Canada
(Ontario and Quebec), Nova Scotia and New Brunswick. Other
Provinces were added later in accordance with the provisions of the
British North America Act, 1867. Newfoundland entered the
federation on agreed terms of union which were confirmed by the
British North America (No. 1) Act, 1949.
Federation pre-supposes a desire for some form of union among Federation,
independent States, which, though they desire union for certain
purposes, nevertheless wish to preserve their identity and some
measure of independence. It follows that a federal constitution must
be to a large degree a rigid constitution. There must be a distribution
of powers between the federal government and the governments of
several States forming the federation. If constitutional amendments
could be made without the consent of the federating States, there
would be no safeguard for the preservation of State rights. Thus the
legislature of a federation cannot be supreme in the sense that the
Parliament of the United Kingdom possesses supremacy.1 There
must be special machinery for constitutional changes, and there
must be some authority, normally the courts of law, which can pre-
vent the federal and state governments from encroaching upon each
other's powers, and can declare legislation void on the ground of
excess of powers.
Just as the Supreme Court is the great safeguard of the constitu- Safeguards of
tion in the United States, so the Supreme Court safeguards federal- Federation,
ism in Canada. There has been in Canada a further safeguard in the
appeal, which was abolished in 1949, from the Canadian courts to
the Judicial Committee of the Privy Council,2 whose decisions have
been authoritative in interpreting the provisions of the constitution
relating to the respective powers of the Dominion and the Provinces.
Further, the Canadian constitution has been based upon Acts of the
Imperial Parliament and could only be amended by that legislature,
so that any ultra vires legislation by either the Dominion or the Pro-
vinces would be held by the courts to be invalid as conflicting with
Acts of the Imperial Parliament.3 Such external safeguards are not,
however, necessary to federation. In the Commonwealth of Australia
they do not exist. The Commonwealth constitution can be amended
without any intervention on the part of the Imperial Parliament,4
1 Part II., Chap. 2.                  2 Chap. 4, post.                   8 P. 449, ante.
* For an amendment tending towards centralisation, see New South Wales
v. The Commonwealth (1932), 46 C.L.R. 185, and 49\L.Q.R. 329. The amend-
ment, enacted by the Commonwealth Parliament in 1929 (section 105A of the
Commonwealth Act, 1900), empowered the Commonwealth to make agree-
ments with the States with respect to the public debts of the States, and authorised
that Parliament to make laws for the carrying out by the parties (whether the
Commonwealth or the States) of any such agreement.